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Presenter Notes
Presentation Notes
Airmed at improving conditions in federal prisons—also introduced a novel program where prisoners would take targeted recividism reduction programming that could potenally result in their early release from prison.  Corrections reforms—improve conditions in prison system; help reduce Recividsm for individuals released from prison.  
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Presenter Notes
Presentation Notes
A number of changes made to federal sentencing code through FSA. And the centerpiece of the FSA, which is a path for incarcerated people to get out of prison early.  



Good Time
Credit

Earned Time
Credits
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Presenter Notes
Presentation Notes
Before we really dive in, wanted to make sure we are all on the same page.  Some people confused GTC with ETC.  Sound the same; not the same.  
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Presenter Notes
Presentation Notes
BOP was given 2019 to 2022 to get this together.    Recidivism is defined a rearrest OR return to BOP custody.  Not reconviction.  
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Presenter Notes
Presentation Notes
Raised cut=points in effort to mitigate against various racial and ethnic disparities associated with prior risk level categories and enhance opportunities for eligible inmates to earn time credits
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Presenter Notes
Presentation Notes
Violent scores is supposed to be a “Public safety check”
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Presenter Notes
Presentation Notes
Women and men have different scores.  Age and CH are highest weighted factors. If you enter BOP at 25, you get 35 points.  If CH IV:  24.  Total of 59 points 

https://www.bop.gov/inmates/fsa/pattern.jsp
https://www.ojp.gov/pdffiles1/nij/303859.pdf
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Presenter Notes
Presentation Notes
59 points or more.   Starting out as  High.  Generally very hard to move between categories when so much emphasis sis placed on age and CH.  Have changed several time—policy decisionTake a look at the medium score– 40-54 points.  
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Presenter Notes
Presentation Notes
Advocates have pointed to PATTERN’s use of rearrests in its definition of recidivism as one of the leading causes of these disparities; as well as it’s reliance on static factors such as CH, age, education—which have disparities that are baked into that data.  Efforts to encourage DOJ to modify this approach to improve theses issues, but there have not been any changes to PTTERN or the cut points in the past year.  2021 study.   DOJ itself has acknowledgedReliance on such factors as CH, prison discipline, and education inevitably create disparities that are baked that data. -PATTERN relies heavily rearrest data related to over- policing 
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First Step Act Annual Report, April 2023, 12-14.

Presenter Notes
Presentation Notes
Most of these are tests, questionnaires conducted by the BOP.  Flagged areas that are taken directly from PSR. 
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Presenter Notes
Presentation Notes
Important to communicate this to clients before BOPHad not been communicated well during role out—grace period Grace period until 12/31/22 to complete needs assessment or address declined programs. If fixed, can earn time credits.  
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Presenter Notes
Presentation Notes
Who what when were why how.    Quick note that—early version of the ETC rule seemed Initially, unclear how meaningful this ETC rule would be.  Proposed Rule published in 2021 that many criminal reform groups pushed back on.  When Rule was announced in January 2022, much more robust and impactful than expected.  
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Presenter Notes
Presentation Notes
During this time, unclear how meaningful this ETC rule would be.  Proposed Rule published in 2021 that many criminal reform groups pushed back on.  
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Presenter Notes
Presentation Notes
Prisoners can take specified classes that they can eventually cash in for early halfway house/supervised release IF eligible and IF you have a low or minimum PATTERN score.  During this time, unclear how meaningful this ETC rule would be.  Proposed Rule published in 2021 that many criminal reform groups pushed back on.  
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Presenter Notes
Presentation Notes
Prisoners can take specified classes that they can eventually cash in for early halfway house/supervised release IF eligible and IF you have a low or minimum PATTERN score.  During this time, unclear how meaningful this ETC rule would be.  Proposed Rule published in 2021 that many criminal reform groups pushed back on.  
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Presenter Notes
Presentation Notes
If eligible.  Some rare cases, med/high people can be approved—quite rare.  3634c4C: (C) Application of time credits toward prerelease custody or supervised release.-Time credits earned under this paragraph by prisoners who successfully participate in recidivism reduction programs or productive activities shall be applied toward time in prerelease custody or supervised release. The Director of the Bureau of Prisons shall transfer eligible prisoners, as determined under section 3624(g), into prerelease custody or supervised release.
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Presenter Notes
Presentation Notes
Only Eligible Prisoners can Earn Time Credits.  If you are not Eligible—you can still take programing and receive something.  Catch is that most programming is only made available to medium/low folks—not sure how much opportunity there is to take classes.  
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Presenter Notes
Presentation Notes
BOP defined the date the sentence commences as the date the individual arrives or voluntarily surrenders at the BOP facility.  This has been cahlleneged in at least one court, which held that the BOP has written in an “additional exclusion” that does not exist in the FSA.  Fro that case, awarded the client the credits for the amount of time spent between date of sentencing and arrival 
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Presenter Notes
Presentation Notes
Want to unpack these two terms: successfully pariticapting and eligiblie
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Presenter Notes
Presentation Notes
Not disciplined if you don’t take classes; just don’t earn credit.   Grace period to 12/31/22—clients had until then—without any penalty—to opt back in. 
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Presenter Notes
Presentation Notes
Can’t earn or apply time credits.  Time credits will not be part of your BOP experience.  DC Code offenders currently cannot earn time credits-- subject to change if DC Code changes
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Presenter Notes
Presentation Notes
One of the major categories of ineligibility: disqualifying current convictions
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Presenter Notes
Presentation Notes
These disqualifying offenses don’t always make sense.  Policy decision—result of negotiations.  Don’t assume your client is eligible or ineligible without consulting this list and the statute.  

https://www.fd.org/sites/default/files/criminal_defense_topics/essential_topics/sentencing_resources/1sa_etc_handout.pdf


36*Slides adopted from FD/SRC presentation 
on ETC/PATTERN 
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Presenter Notes
Presentation Notes
I believe this is the only b1C offense that is disqualifying.  
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Presenter Notes
Presentation Notes
With certain drug convictions if a role enhancements is found; or for other drug convictions and court finds the offense involved fentanyl or analogue to fentanyl and a role enhancements
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Presenter Notes
Presentation Notes
Most of the time, the instant offense will disqualify your client.  Fairly rare circumstances where the prior conviction will disqualify your client.  Look out for a situation where client has a violent felony that wasn’t disqualifying.  Prior conviction must be meet with of the enumerated offenses—fairly limited list. Murder, voluntary manslaughter, assault with intent to commit murder, aggravated sexual abuse and sexual abuse, abusive sexual contact, kidnapping, carjacking, arson, or terrorism. 
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Presenter Notes
Presentation Notes
Most of the time, the instant offense will disqualify your client.  Fairly rare circumstances where the prior conviction will disqualify your client.  Look our for a situation where client has a violent felony that wasn’t disqualifying.  Prior conviction must be meet with of the enumerated offenses—fairly limited list. Murder, voluntary manslaughter, assault with intent to commit murder, aggravated sexual abuse and sexual abuse, abusive sexual contact, kidnapping, carjacking, arson, or terrorism. 
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Presenter Notes
Presentation Notes
Is disqualified, can still earn other benefits(phone, transfer, commissary)
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Presenter Notes
Presentation Notes
As long as you 
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Presenter Notes
Presentation Notes
Is disqualified, can still earn other benefits(phone, transfer, commissary)
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Presenter Notes
Presentation Notes
If only a low on one last risk assessment, warden can still allow you to apply your time credits.  
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120  
Months of 
actual time

Can cash in EC 
after 80 

months of 
successful 

participation

Can cash in C 
after 90 

months of 
successful 

participation

Min/Low

Med/High

Presenter Notes
Presentation Notes
After 80 months of successfully participating in assigned BOP programming
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Presenter Notes
Presentation Notes
This is for individuals who do not have disqualifying current or prior offense, so they have been earning time credits.  However, they are medium/high PATTERN scores.  What happens when their ETC equal the length they have left to serve. ?    Is a path forward—incredibly difficult to do; so far, haven’t heard of anyone getting time credits if the are a medium or high.  Special form that has to be submitted: BP-A0148, Inmate Request tot the Staff, during Program review.  
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Presenter Notes
Presentation Notes
Unlike Good Time Credit, can earn back ETC.  
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Presenter Notes
Presentation Notes
Uploaded every 30 day period.  
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Eligible Min/Low
29%

Eligible Med/High
28%

Ineligible Min/Low
24%

Ineligible Med/High
19%

Eligible Min/Low Eligible Med/High Ineligible Min/Low Ineligible Med/High

53
First Step Act Annual Report, April 2023, p. 17. 

Presenter Notes
Presentation Notes
57% eligibleLast year, only Based on the stats listed in the April 2022 FSA report, only 21% actually and min/low eligible AND able to cash in their ETCs.  

https://www.ojp.gov/first-step-act-annual-report-april-2023
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Charge Bargain

Plead to an 
eligible offense

§ 3632(d)(4)(D)

Negotiation

Negotiate away 
enhancements or facts

Sentencing Variance

If ineligible, bargain for 
lesser sentence
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Object to USSG role 
enhancements 
(Eligibility) -
§ 3632(d)(4)(D)(lxv),
(lxvii)

1
Object to fentanyl 
(Eligibility) -
§ 3632(d)(4)(D)(lxvi), 

(lxviii)

2
Object to facts that 
show history of 
violence (PATTERN)

3
Object to facts that 
show history of 
escape (PATTERN)

4
Actively contribute to 
Part C (Needs 
Assessment)

5

Presenter Notes
Presentation Notes
If you can get info out, push for a revised PSR because it will follow the client throughout their term of incarceration.  I understand this may cause some pushback from probation, but I think these situations will be somewhat rare. But BOP only looks at PSR and judgment – not statement of reasons and client will be wrongly eliminated from ETC. 
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Intent: Incentivize rehabilitation and decarcerate

• 60+ crimes excluded statutorily
• PATTERN (discriminatory and unfair), so makes benefits illusory
• Pre-release custody is a unicorn

Reality: People ineligible or not receiving

Request: Lesser sentence with community treatment

Presenter Notes
Presentation Notes
The court  should give them a variance - something approximate to what they would be getting if they could take these classes - and let them do same programming in community. Everyone agrees this programming is a good idea, but the people who need it the most don't get it. 
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48-Month Sentence Credit Calculations

*Courtesy of Walt Pavlo
Prisonology
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•Misclassification
•Multiple Convictions - Bonnie v. Dunbar, 4:23-cv-01215 

(D. South Carolina) - briefing

(1) Eligibility - § 3632(d)(4)(D)

•Transit Time – Compare § 3632(d)(4)(B)(ii) and § 3585(a) 
with 28 C.F.R. § 523.42(a)

•Opting Out or In - 28 C.F.R. § 523.41

(2) Earning Status

(3) Miscalculations

(4) Cash Out for S/R + Pre-Release
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mailto:BOP-OGC-EFOIA-S@bop.gov
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https://www.bop.gov/policy/progstat/1330_018.pdf
https://www.washlaw.org/wp-content/uploads/2019/03/2018.07.26-BOP-Grievance-Guide-FINAL.pdf
https://www.bop.gov/about/facilities/offices.jsp
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https://www.congress.gov/115/plaws/publ391/PLAW-115publ391.pdf
https://www.govinfo.gov/content/pkg/FR-2022-01-19/pdf/2022-00918.pdf
https://www.bop.gov/policy/progstat/5410.01_cn2.pdf
https://www.bop.gov/resources/news/pdfs/talking_points_time_credits.pdf
https://www.fd.org/sites/default/files/criminal_defense_topics/essential_topics/sentencing_resources/1sa_etc_handout.pdf
https://www.brennancenter.org/our-work/research-reports/first-step-acts-prison-reforms
https://acrobat.adobe.com/link/review?uri=urn:aaid:scds:US:c7f7d04c-301e-3e07-99d4-19aba25fcc89
https://www.bop.gov/inmates/fsa/pattern.jsp
https://www.bop.gov/inmates/fsa/docs/fsa_guide_eng_2023.pdf
https://www.ojp.gov/first-step-act-annual-report-april-2023


76

mailto:eblackwood@nacdl.org
mailto:alison-guernsey@uiowa.edu
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